




COW 10/13/03 15 

1 join, but that's what it really would be. It would 

2 be -- there is a potential. Even though the notices 

3 went out in the beginning of September, unless 

4 plaintiffs' attorneys are holding onto the names of 

5 people who have since -- you know, since receiving 

6 the notices they are holding onto them and have not 

7 identified them yet. 

8 There really hasn't been a whole lot of 

9 people who have joined thus far. But there is more 

10 time, and, you know, sometimes people tend to 

11 procrastinate. So it's difficult to say how many 

12 people will join. Our understanding is that for the 

13 City and County of Honolulu 1,600 people have 

14 joined, you know, and Kauai I believe there's 90. 

15 Big Island, about 200. Here it's about 120, 125. 

16 So it sort of depends. 

17 COUNCILMEMBER PONTANILLA: Can I safely assume that since 

18 we found out about this particular problem that this 

19 problem has been corrected in regards to how do we 

20 calculate overtime based on the different type of 

21 overtime schedule that we've got for the three 

22 unions? 

23 MS. TIPTON: This is Cheryl Tipton. We have met with the 

24 

25 

various people in the different departments that do 

try to do these calculations, and we tried to help 
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1 them understand what the problems are. All these 

2 calculations are done manually, so it's very 

3 difficult to get a handle on this. And it's done 

4 every single week. But we've tried to get them 

5 information on how to do it correctly. I think once 

6 we go on an automated system for the County, the 

7 numbers can be factored in and the success rate of 

8 calculations will probably be better. 

9 COUNCILMEMBER PONTANILLA: Okay. Thank you. Thank you, 

10 Chair. 

11 CHAIR CARROLL: Thank you. Any further questions? Is 

12 there any request to go to executive session? 

13 Hearing none, the Chair will give his 

14 recommendation. I will entertain a motion to adopt 

15 the proposed resolution entitled Authorizing 

16 Additional Compensation for Special Counsel, Marr, 

17 Hipp, Jones, Pepper in Mitchell [sic] Kaho'ohanohano 

18 versus County of Maui, Civil No. 02-00296 HG/BMK, 

19 and we will not be filing this. 

20 VICE-CHAIR KANE: So moved. 

21 COUNCILMEMBER MOLINA: Second. 

22 CHAIR CARROLL: Been moved by Vice-Chair Kane. Seconded 

23 by Mr. Molina. Discussion, Mr. Kane? 

24 VICE-CHAIR KANE: No discussion. 

25 CHAIR CARROLL: Any further discussion? Hearing none. 
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1 All those in favor of the motion, signify by saying 

2 "aye." 

3 COUNCIL MEMBERS VOICED AYE. 

4 CHAIR CARROLL: Opposed? 

5 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

6 Nishiki and Pontanilla. 
NOES: 

7 ABSTAIN: 
ABSENT: 

8 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

9 MOTION CARRIED. 

10 ACTION: ADOPT RESOLUTION. 

11 CHAIR CARROLL: Motion carried unanimously. Thank you. 

12 MS. TIPTON: Thank you. 

13 COW-l(l) SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (BUDGET RENT-A-CAR, CLAIM NO. 

14 2003-045) (C.C. No. 03-19) 

15 CHAIR CARROLL: Moving on, Committee of the Whole Item 

16 1(1), Settlement Authorization of Claims and 

17 Lawsuits (Budget Rent-a-Car, Claim No. 2003-045). 

18 And we have Ms. Ramaya, Administrator, Director of 

19 Parks and Recreation, and we have our -- Mr. Correa, 

20 our Parks. 

21 MS. RAMAYA: Thank you, Chairman Carroll. Moana Ramaya, 

22 

23 

24 

25 

Deputy Corporation Counsel. This is a claim 

submitted by Budget Rent-a-Car, and I'd like to 

handle it in open session. It's purely a property 

damage claim, so there's really nothing outside of 
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1 that that would need to be handled in executive 

2 session. I've provided you with their 

3 documentation. The basic facts are that on April 

4 17th, 2003 at approximately 1:20 p.m. a County 

5 vehicle rear ended a car owned by Budget Rent-a-Car 

6 on South Kihei Road that was stopped at a crosswalk. 

7 The total request from Budget Rent-a-Car r what I'm 

8 asking for settlement authority in the amount of is 

9 

10 CHAIR CARROLL: Thank you. Members. Hearing no 

11 questions r the Chair will give his recommendation. 

12 I will entertain a motion to adopt the proposed 

13 resolution entitled Authorizing Settlement of Claim 

14 No. 2003-045 of Budget Rent-a-Car. 

15 VICE-CHAIR KANE: So moved. 

16 COUNCILMEMBER MATEO: Second. 

17 CHAIR CARROLL: It's been moved by Vice-Chair Kaner 

18 seconded by Mr. Mateo. Mr. Kane. 

19 VICE-CHAIR KANE: No discussion. 

20 CHAIR CARROLL: Any further discussion? Hearing none. 

21 All those in favor of the motion r signify by saying 

22 "aye." 

23 COUNCIL MEMBERS VOICED AYE. 

24 CHAIR CARROLL: Those opposed? 

25 
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1· VOTE: AYES: 

2 
NOES: 

Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 
Nishiki and Pontanilla. 
None. 

3 ABSTAIN: None. 
ABSENT: None. 

4 EXC. : Councilmembers Hokama and Tavares. 

5 MOTION CARRIED. 

6 ACTION: ADOPT RESOLUTION. 

7 CHAIR CARROLL: Motion carried unanimously. Thank you. 

8 COW-l(2) 

9 

10 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (DTRIC INSURANCE, SUBROGEE FOR 
EUGENE LIBRANDO, CLAIM NO. 2002-079) 
(C.C. No. 03-19) 

19 

11 CHAIR CARROLL: We will now go to item -- Committee of the 

12 Whole Item 1 -- 1(2), Settlement Authorization of 

13 Claims and Lawsuits (DTRIC Insurance, Subrogee for 

14 Eugene Librando, Claim No. 2002-079). Ms. Ramaya. 

15 MS. RAMAYA: Thank you, Chairman Carroll. This too is a 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

property damage claim, so I believe that this can be 

handled on the floor. It is submitted by DTRIC 

Insurance. In addition, it's for subrogee Eugene 

Librando. Eugene Librando is also requesting money 

from the County for this. The basic facts on this 

case are that on May 15th, 2001 a County vehicle 

owned and operated by a County employee -- or 

actually it was owned by the County of Maui, was 

traveling on Baldwin Avenue near Rainbow Park in a 

turn that's about 180 degrees, and our driver 
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1 crossed the center while he's operating this 

2 semi-trailer and side swipes a vehicle coming down 

3 in the opposite direction. The total claim for this 

4 is $3[930.06. $94.25 of that would be paid to 

5 Mr. Librando for rental expenses. 

6 CHAIR CARROLL: Thank you. Members? 

7 VICE-CHAIR KANE: Recommendation[ Mr. Chair. 

8 CHAIR CARROLL: Chair would entertain a motion to adopt 

9 proposed resolution entitled Authorizing Settlement 

10 of Claim No. 2002-079 of DTRIC Insurance as Subrogee 

11 for Eugene Librando[ and we will not be filing. 

12 VICE-CHAIR KANE: So moved. 

13 COUNCILMEMBER MOLINA: Second. 

14 CHAIR CARROLL: Been moved by Mr. Kane [ seconded by 

15 Mr. Molina. Discussion[ Mr. Kane? 

16 VICE-CHAIR KANE: No discussion. 

17 CHAIR CARROLL: Any further discussion? Mr. Nishiki. 

18 COUNCILMEMBER NISHIKI: Why is it that none of the names 

19 of the drivers are mentioned in any of these 

20 reports? 

21 MS. RAMAYA: Because it's protected. I contacted the 

22 

23 

24 

25 

Office of Information Practices and what they've 

told me is that unless they've been charged 

criminally in this matter or if they've been sued[ 

their identity is to be protected[ so they've been 
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1 redacted. 

2 COUNCILMEMBER NISHIKI: Do you know, as a general 

3 question, whether the County follows up on any type 

4 of classes that they go to? 

5 MS. RAMAYA: For the individuals drivers it's my 

6 understanding in the first claim that we had that on 

7 a first offense they do verbal counseling, but it 

8 depends on your department. For example, at the 

9 Maui Police Department, if there's a collision and 

10 they investigate through their ARB process and they 

11 find the person responsible, they send them to 

12 defensive driving courses. 

13 COUNCILMEMBER NISHIKI: So these people are never 

14 prosecuted for an automobile accident by the Police 

15 Department is what you're saying, so therefore, 

16 there is no disclosure of names? 

17 MS. RAMAYA: For the ones that we have before today, 

18 neither of them have been charged by our Prosecutors 

19 Office, no, or cited by the Police Department. 

20 COUNCILMEMBER NISHIKI: If I was in an accident like this, 

21 would I be charged normally? 

22 MS. RAMAYA: I don't know. 

23 COUNCILMEMBER NISHIKI: Or are County employees given 

24 

25 

preferential treatment because they work for the 

County? 
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1 MS. RAMAYA: I think that question would be best posed to 

2 someone else. It's not something I'm prepared to 

3 discuss today on the floor. 

4 COUNCILMEMBER NISHIKI: Okay. I'm done. 

5 CHAIR CARROLL: Mr. Pontanilla. 

6 COUNCILMEMBER PONTANILLA: Yeah. Thank you. I failed to 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ask a question in regards to that first one here. 

Like you said, you know, the first accident would 

be, you know, just a verbal with their supervisor. 

As far as the Parks Department, when do we send the 

employee to defensive driving or create the -- well, 

I guess we create the case history as soon as it 

gets into that one infraction. Do we categorize our 

accident like preventable, non-preventable with 

different type of -- I guess I can't say punishment, 

but, you know, correcting the condition in regards 

to those two types? 

You know, if it's a preventable where our 

employee's at fault, knowing he's at fault, you 

know, what's the difference between that type of 

corrective action that we need to take on that one 

individual against an individual that because he 

couldn't help get into that accident or someone had 

-- someone other than him caused that accident, 

which is a non-preventable? You know, when you do 
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1 get a non-preventable, you can almost say that, 

2 okay, you know, although you're not at fault, but, 

3 you know, you need to do this, this, this, you know, 

4 be defensive. But when you get into a preventable, 

5 you know, you need to take some corrective action 

6 other than just talking to the employee. So my 

7 question is is there a standard that we follow in 

8 regards to corrective actions? 

9 MS. RAMAYA: Chairman Carroll, may I? Thank you. 

10 Councilmember Pontanilla, I believe that that's 

11 department specific, so each department has their 

12 policies on how they handle that. I'd imagine that 

13 that's something that they bargain through with 

14 their contracts, if these are contract employees, 

15 which the majority of them, if not all of them, are. 

16 So what their specific policies are depend on your 

17 separate departments. 

18 COUNCILMEMBER PONTANILLA: So there's no one standard for 

19 the County of Maui as far as employee goes? 

20 MS. RAMAYA: Not that I'm aware of. 

21 COUNCILMEMBER PONTANILLA: Because I like the idea of what 

22 the Police Department go through. Whenever we 

23 create a preventable accident, then that employee 

24 should go to defensive driving. 

25 MS. RAMAYA: Well, there's a defensive driving course that 
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1 the Police Department handles internally because 

2 they're equipped to do so. That's how they train 

3 all of the officers that are employed by this 

4 County. There's a defensive driving course that's 

5 run through Geri Onaga and taught on the sixth floor 

6 that's separate. We wouldn't be taking Parks 

7 Department employees and sticking them out with MPD, 

8 you know, remedial driving courses, because the type 

9 of driving that we teach MPD officers is far 

10 different from what someone driving a semi-tractor 

11 trailer would need to know. There's no emergency 

12 mode for that, so it's different that way, but there 

13 is defensive driving courses offered through the 

14 county. 

15 COUNCILMEMBER PONTANILLA: Can I safely assume that this 

16 particular employee had gone through I guess CDL 

17 training? .1 think they renew the training every 

18 year? 

19 MS. RAMAYA: Are you talking about the DTRIC claim? 

20 COUNCILMEMBER PONTANILLA: No, the one previous to that. 

21 VICE-CHAIR KANE: Excuse me, Mr. Chair. Mr. Chairman. 

22 CHAIR CARROLL: Yes. 

23 COUNCILMEMBER PONTANILLA: The second one, I'm sorry. 

24 CHAIR CARROLL: Mr. Pontanilla. 

25 COUNCILMEMBER PONTANILLA: The second one. 
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1 CHAIR CARROLL: You know, we do have a motion on the floor 

2 over here too, so try to keep it a little tighter. 

3 COUNCILMEMBER PONTANILLA: Okay. Just that question. 

4 MS. RAMAYA: The second one I know that it involves a CDL 

5 driver's license. I don't know what the 

6 requirements are under that. Mr. Arakawa's present 

7 from Department of Parks and -- I'm sorry, Public 

8 Works. I don't know if he knows offhand, but they 

9 would be required to comply with whatever CDL 

10 requirements are under the law. 

11 COUNCILMEMBER PONTANILLA: One final question in regards 

12 to this here. Knowing that they got into an 

13 accident, I guess this wasn't reported I guess it 

14 was reported to the Police Department, and for this 

15 employee trying to get that CDL license, would we be 

16 subject to -- well, not subject to, but the 

17 possibility of the particular employee not getting 

18 his CDL license? 

19 MS. RAMAYA: I don't know that offhand. That's a 

20 determination that would be made by driver's 

21 licensing. They get copies of all motor vehicle 

22 accident reports. 

23 COUNCILMEMBER PONTANILLA: Okay. Thank you, Chair. 

24 CHAIR CARROLL: Thank you. Any further discussion? 

25 Hearing none. All in favor of the motion, signify 
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1 by saying "aye." 

2 COUNCIL MEMBERS VOICED AYE. 

3 CHAIR CARROLL: Opposed? 

4 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

5 Nishiki and Pontanilla. 
NOES: 

6 ABSTAIN: 
ABSENT: 

7 EXC. : 

8 MOTION CARRIED. 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

9 ACTION: ADOPT RESOLUTION. 

26 

10 CHAIR CARROLL: Hearing none, motion carried unanimously. 

11 

12 

13 

14 

Thank you. 

COW-l(7) SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (CHERLYN PONCE, ET AL. V. GINA 
GUZMAN, ET AL., CIVIL NO. 01-1-0422(2» 
(C.C. No. 03-19) 

15 CHAIR CARROLL: Continuing on, Committee of the Whole Item 

16 1(7), Settlement Authorization of Claims and 

17 Lawsuits (Cherlyn Ponce, et al. versus Gina Guzman, 

18 et al., Civil No. 01-0-0 excuse me, let's try 

19 that again. Civil Case No. 01-1-0442(2). 

20 Corporation Counsel Ramaya. 

21 MS. RAMAYA: Thank you, Chairman Carroll. Moana Ramaya, 

22 

23 

24 

25 

Deputy Corporation Counsel. In this case I'm going 

to be requesting executive session, but I will give 

you a basic set of facts on this. This matter is 

currently scheduled for trial in February 2004. 
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1 We've got mediation scheduled in this matter on 

2 October 27th of this year, and the basic facts are 

3 that on April 29th, 2000 Gina Guzman was operating a 

4 motor vehicle on Kawaipuna Place in Wailuku. It is 

5 a narrow alley way. I believe it's privately owned, 

6 although that has not been verified. The County has 

7 .put signs up on that roadway, has not centerline 

8 marked it because it is too narrow, and Ms. Guzman 

9 crosses what would be the center line, colliding 

10 with a small child who is on a bicycle, ripping her 

11 off the bicycle and maiming her left foot. And I 

12 would like to discuss settlement in executive 

13 session with the Council members on this matter. 

14 CHAIR CARROLL: Thank you. Any questions now in open 

15 session? 

16 COUNCILMEMBER NISHIKI: Yes. 

17 CHAIR CARROLL: Mr. Nishiki. 

18 COUNCILMEMBER NISHIKI: None of these people work for the 

19 County? The County supposedly County road is in 

20 question on this as far as liability? 

21 MS. RAMAYA: Chairman Carroll. 

22 CHAIR CARROLL: Ramaya. 

23 MS. RAMAYA: Thank you. Actually, the issue or the 

24 

25 

allegation against the County is that we controlled 

this roadway, not that we own it. 
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1 COUNCILMEMBER NISHIKI: Right. Okay. 

2 CHAIR CARROLL: Any further questions at this time? If 

3 not, the Chair would entertain a motion to go into 

4 executive session on Committee of the Whole Item 

5 1(7), Settlement Authorization of claims and 

6 Lawsuits, Cherlyn Ponce, et al. versus Gina Guzman, 

7 et al., Civil No. 01-1-0442(2). 

8 VICE-CHAIR KANE: So moved. 

9 CHAIR CARROLL: Pursuant to Section 92-5(a) (4). 

10 VICE-CHAIR KANE: So moved. 

11 COUNCILMEMBER MOLINA: Second. 

12 CHAIR CARROLL: Been moved by Mr. Kane. Seconded by 

13 Mr. Molina. Discussion? Hearing none. All those 

14 in favor of the motion, signify by saying "aye." 

15 COUNCIL MEMBERS VOICED AYE. 

16 CHAIR CARROLL: Opposed? 

17 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

18 Nishiki and Pontanilla. 
NOES: 

19 ABSTAIN: 
ABSENT: 

20 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

21 MOTION CARRIED. 

22 ACTION: EXECUTIVE SESSION. 

23 CHAIR CARROLL: Motion carried. Thank you. 

24 

25 

COW-1(16) SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (ERNEST SOARES. JR .. ET AL. V. 
COUNTY OF MAUl. CASE NO. 7-:01-03578) 
(C.C. No. 03-19) 
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1 CHAIR CARROLL: We shall move on to the next item. And 

2 with this we have our Corporation Counsel Laureen 

3 Martin and our Risk Manager, Mr. Gary Gates. Next 

4 item is Committee of the Whole No. 1(16), Settlement 

5 Authorization of Claims Lawsuits, Ernest Soares, Jr. 

6 versus County of Maui, Case No .. 7-01-03578. 

7 Ms. Martin. 

8 MS. MARTIN: Thank you, Chairman Carroll. This is a 

9 workers' compensation claim arising out of 

10 work-related injuries sustained on June 6th, 2001. 

11 This injury occurred while lifting weights during an 

12 annual recall training and testing with the Police 

13 Department. I am requesting executive session in 

14 order to discuss medical and personnel issues. 

15 CHAIR CARROLL: Members, questions in open session? Give 

16 you a moment to look at it. If not, I would 

17 entertain a motion to go into executive session 

18 pursuant to Section 92-5(a) (4) on Committee of the 

19 Whole Item 1(16). 

20 VICE-CHAIR KANE: So moved. 

21 COUNCILMEMBER MOLINA: Second. 

22 CHAIR CARROLL: Moved by Mr. Kane, seconded by Mr. Molina. 

23 Discussion? Hearing none. All in favor r signify by 

24 saying "aye." 

25 COUNCIL MEMBERS VOICED AYE. 
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1 CHAIR CARROLL: Opposed? 

2 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

3 Nishiki and Pontanilla. 
NOES: 

4 ABSTAIN: 
ABSENT: 

5 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

6 MOTION CARRIED. 

7 ACTION: EXECUTIVE SESSION. 

8 CHAIR CARROLL: Motion carried unanimously. Thank you. 

9 COW-l(17) 

10 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (JOSEPH DUARTE V. COUNTY OF MAUI, 
CAS E NO. 7 - 9 9 - 02 9 97 ) ( C . C . No. 03 - 19 ) 

11 CHAIR CARROLL: Moving oni Committee of the Whole Item 

12 1(17), Settlement Authorization of Claims and 

30 

13 Lawsuits, Joseph Duarte versus County of Maui, Case 

14 No. 7-99-02997. Laureen Martin. 

15 MS. MARTIN: Thank you, Chairman Carroll. This is a 

16 workers' compensation claim arising out of 

17 work-related injuries sustained on August 26, 1999. 

18 This injury occurred while using a sledge hammer in 

19 order to destroy a wall. I am requesting executive 

20 session in order to discuss medi~al and personnel 

21 issues. 

22 CHAIR CARROLL: Members, any questions in open session? 

23 VICE-CHAIR KANE: Mr. Chair. 

24 CHAIR CARROLL: Mr. Kane. 

25 VICE-CHAIR KANE: Move to convene in executive session 
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1 pursuant to Section 92~5(a) (4) HRS on COW Item 

2 1(17) . 

3 COUNCILMEMBER MATEO: Second. 

4 CHAIR CARROLL: Been moved by Mr. Kane, seconded by 

5 Mr. Mateo. Discussion? Hearing none. All in favor 

6 of the motion, signify by saying "aye." 

7 COUNCIL MEMBERS VOICED AYE. 

8 CHAIR CARROLL: Opposed? 

9 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

10 Nishiki and Pontanilla. 
NOES: 

11 ABSTAIN: 
ABSENT: 

12 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

13 MOTION CARRIED. 

14 ACTION: EXECUTIVE SESSION. 

15 CHAIR CARROLL: Motion carried. 

16 COW-l(S) 

17 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (CASES RELATING TO THE MONTANA BEACH 
CONDOMINIUM PROJECT IN PAIA) (C.C. No. 03-19) 

18 CHAIR CARROLL: Moving on to Committee of the Whole Item 

19 1(8), Settlement Authorization of Claims and 

20 Lawsuits, Cases Relating to the Montana Beach 

21 Condominium Project in Paia. Mr. Garneau. 

22 MR. GARNEAU: Yes, thank you very much, Mr. Chair. 

23 

24 

25 

Committee Members, this matter concerns a 

condominium project located at the lime kiln site in 

Paia. There's a number of cases currently pending 
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1 with the County that we're involved in. There's the 

2 County of Maui versus Holland, which is an 

3 enforcement action that's currently pending in State 

4 court. That case, as you recall, involves the 
" 

5 Hollands occupying a dwelling without the proper 

6 permits in place. 

7 There's also, in addition, two Federal court 

8 cases that are pending as well as. One is the 

9 Hollands versus the Maui Planning Commission, which 

10 is currently on appeal to the Ninth Circuit Court. 

11 There's also a newer Federal case, Holland versus 

12 Apana, which is pending in Federal court at this 

13 time. And in addition, there's a separate 

14 administrative appeal, which also is pending. That 

15 administrative appeal is -- involves a decision to 

16 rescind an SMA permit for the property. At this 

17 time that's scheduled briefing and a decision by the 

18 hearing officer is still outstanding. 

19 I am requesting today that we go into 

20 executive session, because I do want to discuss 

21 liabilities of the County with regards to these 

22 matters, and as well as confidential settlement 

23 issues. 

24 VICE-CHAIR KANE: Mr. Chair. 

25 CHAIR CARROLL: Mr. Kane. 
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1 VICE-CHAIR KANE: Thank you. Mr. Garneau, good morning. 

2 MR. GARNEAU: Good morning. 

3 VICE-CHAIR KANE: Is the correspondence dated October 

4 6th -- or excuse me, the correspondence from the 

5 Hollands, written settlement demands, a matter of 

6 public record? 

7 MR. GARNEAU: No, it is not. It's confidential. 

8 VICE-CHAIR KANE: Okay. So that's what we're going to be 

9 discussing specifically to the four points that are 

10 listed on the agenda? 

11 MR. GARNEAU: Yes, that's correct. 

12 VICE-CHAIR KANE: Mr. Chair, if there are no questions in 

13 open session, then I move to convene in executive 

14 session pursuant to 92-5(a) (4) of HRS for this 

15 particular item, COW 1(8) 

16 COUCNILMEMBER MATEO: Second. 

17 CHAIR CARROLL: Been moved by Mr. Kane, seconded by 

18 Mr. Mateo. Discussion? Hearing none. All in favor 

19 of the motion, signify by saying lIaye. 1I 

20 COUNCIL MEMBERS VOICED AYE. 

21 CHAIR CARROLL: Opposed? 

22 

23 

24 

25 
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1 VOTE: AYES: 

2 
NOES: 

3 ABSTAIN: 
ABSENT: 

4 EXC. : 

Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 
Nishiki and Pontanilla. 
None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

5 MOTION CARRIED. 

6 ACTION: EXECUTIVE SESSION. 

7 CHAIR CARROLL: Motion carried unanimously. Thank you. 

8 COW-6 

9 

SUNSTONE REALTY PARTNERS VIII. LLC V. COUNTY 
OF MAUI. ET AL.: CIVIL NO. 03-1-0136(2) 
(C.C. No. 03~249) 

10 CHAIR CARROLL: The last item on our agenda, Committee of 
\ 

11 the Whole Item 6, Sunstone Reality Partners VIII, 

12 LLC versus County of Maui, et al., Civil No. 

13 03-1-0136(2). Okay, Mr. Garneau. 

14 MR. GARNEAU: Yes, thank you very much, Mr. Chair. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Committee Members, this matter concerns a State 

court action that was brought alleging due process 

as well as a takings claim against the County. 

Currently the status of the case is that the County 

has filed a motion to dismiss based on ripeness 

grounds. That motion is still pending before the 

court. There's also a separate motion that we filed 

based upon absolute immunity and qualified immunity 

grounds that also is pending. The matter has been 

continued by Judge Cooper to December lOth, and 

during this continuance Judge Cooper asked that we 
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1 come and meet with you to update you on the status 

2 of the case, but also to discuss the various 

3 liabilities that relate to the case. And so at this 

4 time I would be requesting executive session so we 

5 could discuss those issues. 

6 CHAIR CARROLL: Members. Mr. Kane. 

7 VICE-CHAIR KANE: Thank you. Mr. Garneau, at the 

8 direction of -- I'm sorry, this is a judge? 

9 MR. GARNEAU: Yes, it's pending before Judge Cooper. 

10 VICE-CHAIR KANE: Judge Cooper? 

11 MR. GARNEAU: Yes, that's correct. 

12 VICE-CHAIR KANE: Judge Cooper asked you to come to speak 

13 to us and that the -- I guess the nature of the 

14 discussion would be in executive session? 

15 MR. GARNEAU: Yes. It's -- the reason I'm requesting 

16 executive session is I want to discuss with you the 

17 status of the case currently, but in more particular 

18 the liabilities and -- with this case. I don't 

19 believe that's appropriate to discuss in open 

20 session because the matters are pending and there 

21 are pending motions right now, and that's the 

22 reasons I'm requesting for executive session. 

23 VICE-CHAIR KANE: And with clarity, Mr. Chairman. We 

24 

25 

don't have a resolution before us requesting 

anything. This is just basically an FYI just to 
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1 update us on what's going on? 

2 MR. GARNEAU: Mr. Chair. Yes, Vice-Chair Kane, this is 

3 we're not requesting that you take any action at 

4 this time. We are just requesting to discuss the 

5 case with you. 

6 VICE-CHAIR KANE: Thank you, Mr. Chairman. 

7 CHAIR CARROLL: Any further questions in open session? If 

8 not, I would entertain a motion to go into executive 

9 session pursuant to Section 92-5(a) (4). 

10 VICE-CHAIR KANE: So moved. 

11 CHAIR CARROLL: Been moved by Mr. Kane. 

12 COUNCILMEMBER MOLINA: Second. 

13 CHAIR CARROLL: Seconded by Mr. Molina. Discussion? 

14 Hearing none. All those. in favor of the motion, 

15 signify by saying "aye." 

16 COUNCIL MEMBERS VOICED AYE. 

17 CHAIR CARROLL: Opposed? 

18 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

19 Nishiki and Pontanilla. 
NOES: 

20 ABSTAIN: 
ABSENT: 

21 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

22 MOTION CARRIED. 

23 ACTION: EXECUTIVE SESSION. 

24 CHAIR CARROLL: Motion carried. Members, we are now going 

25 to go into -- take a ten-minute recess and then we 
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1 will convene on the first item in executive session. 

2 We will recess until -- five minutes. 

3 VICE-CHAIR KANE: Mr. Chair. 

4 CHAIR CARROLL: Excuse me. Mr. Kane. 

5 VICE-CHAIR KANE: Well, your intention is to recess this 

6 meeting. 

7 CHAIR CARROLL: Yes. 

8 VICE-CHAIR KANE: And at the conclusion of all our 

9 executive session meetings, that we'll then 

10 reconvene once we complete those executive sessions? 

11 CHAIR CARROLL: Very good. 

12 VICE-CHAIR KANE: Thank you. 

13 CHAIR CARROLL: Thank you for that clarity. 

14 VICE-CHAIR KANE: Thank you. 

15 CHAIR CARROLL: Any further discussion? Hearing nothing, 

16 this meeting is in recess. (Gavel) . 

17 RECESS: 9:47 a.m. 

18 (THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE 
SESSION AT 9:57 A.M. AND ENDED AT 12:18 P.M.) 

19 

20 RECONVENE: 12: 19 p.m. 

21 CHAIR CARROLL: Committee of the Whole meeting of October 

22 

23 

24 

25 

13, 2003 is now back in session. 

COW-l(7) SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (CHERLYN PONCE. ET AL. V. GINA 
GUZMAN, ET AL., CIVIL NO. 01-1-0422(2)) 
(C.C. No. 03-19) 
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1 CHAIR CARROLL: Members, first thing we have is Committee 

2 of the Whole Item 1(7), Settlement Authorization of 

3 Claims and Lawsuits (Cherlyn Ponce, et al. versus 

4 Gina Guzman, et al., Civil No. 01-1-0442(2)). 

5 Members, any questions? 

6 VICE-CHAIR KANE: Mr. Chair, I move to approve the 

7 resolution after discussion in executive session 

8 subject to the amount as proposed in executive 

9 session. 

10 CHAIR CARROLL: Been moved by Mr. Kane. 

11 COUNCILMEMBER PONTANILLA: Second. 

12 CHAIR CARROLL: And seconded by Mr. Pontanilla. 

13 Discussion, Mr. Kane? 

14 VICE-CHAIR KANE: No further discussion. 

15 CHAIR CARROLL: Discussion? Ms. Johnson. 

16 COUNCILMEMBER JOHNSON: Mr. Chair, I was asked by Staff to 

17 just make a request in open session that the -- that 

18 we send a letter I guess to Public Works in regard 

19 to markings and signs, what the current County 

20 policy is throughout the County of Maui for our road 

21 remarkings and signs. 

22 CHAIR CARROLL: We already did that, for signs. 

23 COUNCILMEMBER JOHNSON: I was asked to put it on the 

24 record by Staff in open session. 

25 CHAIR CARROLL: Yes, it's done. Consider it done. 
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1 COUNCILMEMBER JOHNSON: Thank you. 

2 CHAIR CARROLL: Any further discussion? Hearing none, all 

3 those in favor of the motion, signify by saying 

4 "aye." 

5 COUNCIL MEMBERS VOICED AYE. 

6 CHAIR CARROLL: Opposed? 

7 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

8 Nishiki and Pontanilla. 
NOES: 

9 ABSTAIN: 
ABSENT: 

10 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

11 MOTION CARRIED. 

12 ACTION: ADOPT RESOLUTION. 

13 CHAIR CARROLL: Motion carried. 

14 COW-l(16) 

15 

16 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (ERNEST SOARES. JR .. ET AL. V. 
COUNTY OF MAUl. CASE NO. 7-01-03578) 
(C.C. No. 03-19) 

17 CHAIR CARROLL: Committee of the Whole Item 1(16), 

18 Settlement Authorization of Claims and Lawsuits 

19 (Ernest Soares versus County of Maui, Case No. 

20 7-01-03578) . 

21 VICE-CHAIR KANE: Mr. Chair. 

22 CHAIR CARROLL: Mr. Kane. 

23 VICE-CHAIR KANE: Move to approve the resolution with the 

24 

25 

dollar amount discussed with us in executive session 

by Corporation Counsel. 
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1 CHAIR CARROLL: Moved by Mr. Kane. Seconded? 

2 COUNCILMEMBER PONTANILLA: Second. 

3 CHAIR CARROLL: By Mr. Pontanilla. Discussion, Mr. Kane? 

4 VICE-CHAIR KANE: No further discussion. 

5 CHAIR CARROLL: Hearing none, all those in favor of the 

6 motion, signify by saying "aye." 

7 COUNCIL MEMBERS VOICED AYE. 

8 CHAIR CARROLL: Opposed? 

9 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

10 Nishiki and Pontanilla. 
NOES: 

11 ABSTAIN: 
ABSENT: 

12 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

13 MOTION CARRIED. 

14 ACTION: ADOPT RESOLUTION. 

15 CHAIR CARROLL: Hearing none, motion carried unanimously. 

16 COW-l (17) 

17 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS (JOSEPH DUARTE V. COUNTY OF MAUl. 
CASE NO. 7-99-02997l. (C.C. No. 03-19) 

18 CHAIR CARROLL: Moving on, Committee of the Whole Item 

19 1(17), Settlement Authorization of Claims and 

20 Lawsuits (Joseph Duarte versus County of Maui, Case 

21 No. 7-99-02997). 

22 VICE-CHAIR KANE: Mr. Chair. 

23 CHAIR CARROLL: Mr. Kane. 

24 VICE-CHAIR KANE: Move to approve the resolution. After 

25 discussion in executive session, a proposal was made 
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1 by Corporation Counsel, and the motion is to adopt 

2 the dollar amount presented to us in executive 

3 session. 

4 COUNCILMEMBER MOLINA: Second. 

5 CHAIR CARROLL: Seconded by Mr. Molina. Discussion, 

6 Mr. Kane? 

7 VICE-CHAIR KANE: No further discussion. 

8 CHAIR CARROLL: Further discussion? All those in favor of 

9 the motion, signify by saying "aye." 

10 COUNCIL MEMBERS VOICED AYE. 

11 CHAIR CARROLL: Opposed? 

12 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Johnson, Mateo, Molina, 

13 Nishiki and Pontanilla. 
NOES: 

14 ABSTAIN: 
ABSENT: 

15 EXC. : 

None. 
None. 
None. 
Councilmembers Hokama and Tavares. 

16 MOTION CARRIED. 

17 ACTION: ADOPT RESOLUTION. 

18 CHAIR CARROLL: Motion carried unanimously. 

19 COW-I(a) 

20 

SETTLEMENT AUTHORIZATION OF CLAIMS AND 
LAWSUITS <CASES RELATING TO THE MONTANA BEACH 
CONDOMINIUM PROJECT IN PAIA) (C.C. No. 03-19) 

21 CHAIR CARROLL: Committee of the Whole Item 1(8), 

22 Settlement Authorization of Claims and Lawsuits 

23 (Cases Relating to the Montana Beach Condominium 

24 Project in Paia) . 

25 VICE-CHAIR KANE: Mr. Chair. Oh, I'm sorry. 
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1 CHAIR CARROLL: And the Chair's recommendation is to defer 

2 this item. 

3 COUNCIL MEMBERS VOICED NO OBJECTIONS. 

4 COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: CARROLL, 
JOHNSON, KANE, MATEO, MOLINA, NISHIKI AND 

5 PONTANILLA) 

6 ACTION: DEFER. 

7 CHAIR CARROLL: Thank you. 

8 COW-6 

9 

SUNS TONE REALTY PARTNERS VIII, LLC V. COUNTY 
OF MAUl, ET AL.; CIVIL NO. 03-1-0136(2) 
(C.C. No. 03-249) 

10 CHAIR CARROLL: Sunstone Reality Partners VIII versus 

11 LLC versus County of Maui, et al.i Civil No. 

12 03-1-0136(2), and this is Committee of the Whole 

13 Item 6, and the Chair's recommendation is to defer 

14 this item. 

15 COUNCIL MEMBERS VOICED NO OBJECTIONS. 

16 COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: CARROLL, 
JOHNSON, KANE, MATEO, MOLINA, NISHIKI AND 

17 PONTANILLA) 

18 ACTION: DEFER. 

19 CHAIR CARROLL: Thank you. 

20 

21 

22 

23 

24 

25 

The Chair would like to thank the Committee 

for -- -and Staff members. The Chair will work more 

diligently on trying to set the agenda so we can 

finish in the appropriate time, but thank you very 

much for your dedication. Hearing any further 

announcements? None. This meeting stands 
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1 adjourned. (Gavel). 

2 ADJOURN: 12 :23 p.m. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 

43 



COW 10/13/03 44 

1 C E R T I F I CAT E 

2 STATE OF HAWAI I 

3 SS. 

4 CITY AND COUNTY OF MAUl 

5 

6 I, Jessica R. Perry, Certified Shorthand Reporter 

7 for the State of Hawaii, hereby certify that the 

8 proceedings were taken down by me in machine shorthand and 

9 was thereafter reduced to typewritten form under my 

10 supervision; that the foregoing represents to the best of 

11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that I am not attorney for any of 

14 the parties hereto, nor in any way concerned with the 

15 cause. 

16 DATED this 8th day of November, 2003, in Honolulu, 

17 Hawaii. 

18 

19 

20 

21 

22 

23 

24 

25 
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